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Section 1

Title and Authority

11 The inland wetlands and watercourses of the State of Connecticut are an indispensable and

irreplaceable but fragile natural resource with which the citizens of the state have been

endowed The wetlands and watercourses are an interrelated web of nature essential to an

adequate supply of surface and underground water to hydrological stability and control of

flooding and erosion to the recharging and purification of groundwater and to tlhe existence of

many forms of animal aquatic and plant life Many inland wetlands and watrcourses have

been destroyed or are in danger of destruction because of unregulated use by reason of the

deposition filling or removal of material the diversion or obstruction of water flow the

erection of structures and other uses all of which have despoiled polluted nd eliminated

wetlands and watercourses Such unregulated activity has had and will continue to have a

significant adverse impact on the environment and ecology of the state ofConnecticut and has

and will continue to imperil the quality of the environment thus adversely affecting the

ecological scenic historic and recreational values and benefits of the state for irs citizens now

and forever more The preservation and protection of the wetlands and watercourses from

random unnecessary undesirable and unregulated uses disturbance or destruction is in the

public interest and is essential to the health welfare and safety of the citizens of the state It is
therefore the purpose of these regulations to protect the citizens of the state by making
provisions for the protection preservation maintenance and use of the inland wetlands and

watercourses by minimizing their disturbance and pollution maintaining and improving water

quality in accordance with the highest standards set by federal state or local authority
preventing damage from erosion turbidity or siltation preventing loss of iish and other

beneficial aquatic organisms wildlife and vegetation and the destruction of the natural habitats

thereof deterring and inhibiting the danger of flood and pollution protecting the quality of

wetlands and watercourses for their conservation economic aesthetic recreational and other

public and private uses and values and protecting the statespotable fresh water supplies from

the dangers of drought overdraft pollution misuse and mismanagement by providing an

orderly process to balance the need for the economic growth of the state and the use of its land

with the need to protect its environment and ecology in order to forever guarante to the people
of the state the safety of such natural resources for their benefit and enjoyment and for the

benefit and enjoyment of generations yet unborn

12 These regulations shall be known as the Inland Wetlands and Watercourses Regulations of the

Town of Berlin

13 The Inland Wetlands and Watercourses Agency of the Town of Berlin was established in

accordance with an ordinance adopted March 18 1974 and shall implement the purposes and

provisions of these regulations and the Inland Wetlands and Watercourses Act in the Town of

Berlin

14 These regulations have been adopted and may be amended from time to time in accordance

with the provisions of the Inland Wetlands and Watercourses Act and these regulations

15 The Agency shall enforce the Inland Wetlands and Watercourses Act and shall issue issue with

terms conditions limitations or modifications or deny permits for all regulated activities in the

Town of Berlin pursuant to Sections 22a36 to 22a45 inclusive of the Connecticut General

Statutes as amended
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Section 2

Definitions

21 As used in these regulations

Act means the Inland Wetlands and Watercourses Act Sections 22a36 through 22a45
inclusive of the Connecticut General Statutes as amended

Agency means the Inland Wetlands and Watercourses Commission of the TowriofBerlin

Bogs are watercourses distinguished by evergreen trees and shrubs underlain by peat
deposits poor or very poor drainage and highly acidic conditions

Clearcutting means the harvest of timber in a fashion which removes all trees down to a

two inch diameter at breast height

Commission member means a member of the Inland Wetlands and Watercourses

Commission in the Town of Berlin

Commissioner of Environmental Protection means the commissioner of the State of

Connecticut Department ofEnvironmental Protection

Continual flow means a flow of water which persists for an extended perioci of time this

flow may be interrupted during periods of drought or during the low flow period of the annual

hydrological cycle June through September but it recurs in prolonged successiori

Deposit includes but shall not be limited to fill grade dump place discharge or emit

Designated Agent means an individualsdesignated by the agency to carry out its functions

and purposes

Discharge means emission of any water substance or material into wetlands andor waters

of the state whether or not such substance causes pollution

Disturb the natural and indigenous character of the land means that the activity will

significantly alter the inland wetlands and watercourses by reason of removal or deposition of

material clear cutting alteration or obstruction of water flow or will result in tlze pollution of

the wetland or watercourse

Essential to the farming operation means that the proposed activity is necessary and

indispensable to sustain farming activities on the farm

Farming shall be consistent with the definition as noted in Section 11q of the Connecticut

General Statutes see Appendix A

Feasible means able to be constructed or implemented consistent with sourdengineering
principles

2



Intermittent watercourse means those waterways which are characterized by nonpersistent
flow For purposes ofthese regulations intermittent watercourses are delineated by one or more of
the following characteristics

1 A defined permanent channel with the evidence of scour or deposits of recent alluvium or

detritus

2 The presence of standing or flowing water for a duration longer than a particular storm

incident Ordinarily the presence of water is supported by a component hovrever small of

groundwater outflow or exfiltration

3 The presence of or ability to support the growth ofhydrophytic vegetation

License means the whole or any part of any permit certificate of approval orsimilar form of

permission which may be required of any person by the provisions of Sections 2a36 to 22a

45 inclusive

Management practice means a practice procedure activity structure or facilAty designed to

prevent or minimize pollution or other environmental damage or to maintain or enhance

existing environmental quality Such management practices include but are riot limited to

erosion and sedimentation controls restrictions on land use or development construction

setbacks from wetlands or watercourses proper disposal of waste materials procedures for

equipment maintenance to prevent fuel spillage construction methods to prevent flooding or

disturbance of wetlands and watercourses procedures for maintaining continuous stream

flows confining construction that must take place in watercourses to times when water flows

are low and fish and wildlife will not be adversely affected

Marshes are watercourses that are distinguished by the absence of trees and shrubs and the

dominance of softstemmed herbaceous plants The water table in marshes is at or above the

ground surface throughout the year and areas of open water six inches or morein depth are

common but seasonal water table fluctuations are encountered

Material means any substance solid or liquid organic or inorganic including but not limited

to soil sediment aggregate land gravel clay bog mud debris sand refuse owaste

Municipality means the Town ofBerlin

Nurseries means places where plants are grown for sale transplanting or experimentation

Permit see license

Permittee means the person to whom a license has been issued

Person means any person firm partnership association corporation limited liability
company company organization or legal entity of any kind including municipal corporations
governmental agencies or subdivisions thereof
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Pollution means harmful thermal effect or the contamination or rendering uncRean or impure
of any waters of the state by reason of any waste or other materials discharge or deposited
therein by any public or private sewer or otherwise so as directly or indirectly to come in

contact with any waters This includes but is not limited to erosion and sedimentation

resulting from any filling land clearing or excavation activity

Prudent means economically and otherwise reasonable in light of the social benefits to be

derived from the proposed regulated activity provided cost may be considered in deciding what

is prudent and further provided a mere showing of expense will not necessarily mean an

alternative is imprudent

Regulated activity means any operation within or use ofa wetland or watercourse involving
removal or deposition of material or any obstruction construction alteration ar pollution of

such wetlands or watercourses but shall not include the specified activities in section 22a40

of the Connecticut General Statutes Furthermore the Agency or its duly appointed Agent
may rule that any clearing grubbing filling grading paving excavating constructing
depositing or removing of material discharging of storm water or any other activity within

such Upland Review Area or in any other nonwetland or nonwatercourse area is likely to

impact or effect wetlands or watercourses and is a regulated activity

Regulated area means any wetlands or watercourses as defined in these regulations

Remove includes but shall not be limited to drain excavate mine dig dredge suck grub
clear cut timber bulldoze dragline or blast

Rendering unclean or impure means any alteration of the physical chemical or biological
properties of any waters of the state including but not limited to change in odor color

turbidity or taste

Significant impact means any activity including but not limited to the following activities

which may have a major effect or significant impact on the area for which an application has

been filed or on another part of the inland wetland or watercourse system
l Any activity involving deposition or removal of material which will or may have a

substantial effect on the wetland or watercourse or on wetlands or watercourses outside

the area for which the activity is proposed
2 Any activity which substantially changes the natural channel or may inhibit the natural

dynamics of a watercourse system
3 Any activity which substantially diminishes the natural capacity of an inland wetland or

watercourse to support aquatic plant or animal life and habitats prevent flooding
supply water assimilate waste facilitate drainage provide recreation or pen space or

perform other functions

4 Any activity which causes or is likely to cause substantial turbidity siltation or

sedimentation in a wetland or watercourse

5 Any activity which causes or is likely to cause substantial diminution of flow of a

natural watercourse or groundwater levels of the wetland or watercourse

6 Any activity which is likely to cause or has the potential to cause pollution of a

wetland or watercourse

7 Any activity which damages or destroys unique wetland or watercourse areas or such

areas having demonstrable scientific or educational value
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Soil scientist means an individual duly qualified in accordance with standards set by the

federal Office of Personnel Management

Swamps are watercourses that are distinguished by the dominance of wetland trees and

shrubs

Submerged lands means those lands which are inundated by water on a seasonal or more

frequent basis

Town means the Town of Berlin

Upland Review Area means an area of land ofnonwetland or nonwatercourse within 50

measured horizontally perpendicularly from the boundary ofany wetland or watercourse

Waste means sewage or any substance liquid gaseous solid or radioactive which may

pollute or tend to pollute any of the wetlands and watercourses of the Town

Watercourses means rivers streams brooks waterways lakes ponds marshes swamps

bogs and all other bodies of water natural or artificial vernal or intermittnt public or

private which are contained within flow through or border upon the Town or any portion
thereof not regulated pursuant to Sections 22a28 through 22a35 inclusive of the Connecticut

General Statutes Intermittent watercourses shall be delineated by a defined permanent channel

and bank and the occurrence of two or more of the following characteristics evidence of

scour or deposits of recent alluvium or detritus b the presence of standing or flowing water

for a duration longer than a particular storm incident and c the presence af hydrophytic
vegetation

Wetlands means land including submerged land as defined in this Section not regulated
pursuant to Sections 22a28 through 22a35 inclusive of the Connecticut General Statutes
which consists of any of the soil types designated as poorly drained very poorly drained
alluvial and floodplain by the National Cooperative Soils Survey as it may be amended from

time to time of the Natural Resources Conservation Service of the USIepartment of

Agriculture USDA Such areas may include filled graded or excavated sites which possess
an aquic saturated soil moisture regime as defined by the USDA Cooperative Soil Survey
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Section 3

Inventory of Inland Wetlands and Watercourses

31 The map of wetlands and watercourses entitled Inland Wetlands and Watercourses Map Town

of Berlin Connecticut delineates the general location and boundaries of inland wetlands and

the general location of watercourses Copies of this map are available for inspection at the

office of the Town Clerk or the Agency In all cases the precise location of wetlands and

watercourses shall be determined by the actual character of the land the distribution of wetland

soil types and location of watercourses The Agency may use aerial photography remote

sensing imagery resource mapping soils maps site inspection observations or other

information in determining the location of the boundaries of wetlands and watercourses

32 Any person may petition the Agency for an amendment to the map All petitions for a map

change shall be submitted in writing and shall include all relevant facts and circumstances

which support the change The petitioner shall bear the burden ofproof regarding the proposed
map amendment Such proof may include but not be limited to aerial photography remote

sensing imagery resource mapping or other available information The Agencymay require
such person to provide an accurate delineation of regulated areas in accordance with Section 15

of these regulations

33 The Agency or its designated Agents shall maintain a current inventory of regulated areas

within the town The Agency may amend its map as more accurate information becomes

available

34 All map amendments are subject to the public hearing process outlined in Section 15 of

these regulations

Section 4

Permitted Uses as of Right Nonregulated Uses

41 The following operations and uses shall be permitted in inland wetlands and watercourses as of

right

a grazing farming nurseries gardening and harvesting of crops and farm ponds of three

acres or less essential to the farming operation and activities conducted by or under the

authority of the Department of Environmental Protection for the purposes of wetland or

watercourse restoration or enhancement or mosquito control The provisions of this

subdivision shall not be construed to include road construction or the erection of buildings
not directly related to the farming operation relocation of watercourses vith continual

flow filling or reclamation of wetlands or watercourses with continual flow clear cutting
of timber except for the expansion of agricultural crop land the mining of top soil peat
sand gravel or similar material from wetlands or watercourses for the purposesof sale

b a residential home A for which a building permit has been issued or B on a subdivision

lot provided the permit has been issued or the subdivision has been approved by a

municipal planning zoning or planning and zoning commission as of the effective date of
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promulgation of the municipal regulations pursuant to SubSection b of Section 22a42a
or as of July 1 1974 which ever is earlier and further provided no residential home shall

be permitted as of right pursuant to this subdivision unless the permit was btained on or

before July 1 1987
c boat anchorage or mooring
d uses incidental to the enjoyment and maintenance of residential property such property

defined as equal to or smaller than the largest minimum residential lot site permitted
anywhere in the municipality provided that in any town where there are no zoning
regulations establishing minimum residential lot sites the largest minimum lat site shall be

two acres Such incidental uses shall include maintenance of existing structures and

landscaping but shall not include removal or deposition of significant amounts of material

from or onto a wetland or watercourse or diversion or alteration ofa watercaurse

e Construction and operation by water companies as defined by Section 161of the

Connecticut General Statutes or by municipal water supply systems as provided for in

chapter 102 of the Connecticut General Statutes of dams reservoirs and other facilities

necessary to the impounding storage and withdrawal of water in connection with public
water supplies except as provided in Sections 22a401 and 22a403 of the Connecticut

General Statutes
f Maintenance relating to any drainage pipe which existed before the effectiedate of any

municipal regulations adopted pursuant to Section 22a42a of the Connecticut General

Statutes or July 1 1974 whichever is earlier provided such pipe is on property which is

zoned as residential but which does not contain hydrophytic vegetation For purposes of

this subdivision maintenance means the removal of accumulated leaves soil and other

debris whether by hand or machine while the pipe remains in place and

42 The following operations and uses shall be permitted as nonregulated uses in wetlands and

watercourses provided they do not disturb the natural and indigenous character of the wetland

or watercourse by removal or deposition of material alteration or obstruction of water flow or

pollution of the wetland or watercourse

a conservation ofsoil vegetation water fish shellfish and wildlife
b outdoor recreation including play and sporting areas golf courses field trials nature study

hiking horseback riding swimming skin diving camping boating water skiing trapping
hunting fishing and shellfishing where otherwise legally permitted and regulated and

c The installation of a dry hydrant by or under the authority of a municipal fire department
provided such dry hydrant is only used for firefighting purposes and there is no alternative

access to a public water supply For purposes of this section dry hydrant means a non

pressurized pipe system that A is readily accessible to fire department apFaratus from a

proximate public road B provides for the withdrawal of water by suction to such fire

department apparatus and C is permanently installed into an existing lake ond or stream

that is a dependable source ofwater

43 All activities in wetlands or watercourses involving filling excavating dredging clear cutting
clearing or grading or any other alteration or use of a wetland or watercourse not specifically
permitted by this Section and otherwise defined as a regulated activity by these regulations shall

require a permit from the Agency in accordance with Section 6 of these regulations or for
certain regulated activities located outside of wetlands and watercourses from the duly
authorized agent in accordance with Section 12 of these regulations
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44 To carry out the purposes of this Section any person proposing a permitted operation and use

or a nonregulated operation and use shall prior to commencement of such operation and use

notify the Agency on a form provided by it and provide the Agency with sufficientinformation

to enable it to properly determine that the proposed operation and use is a permitted or

nonregulated use of a wetland or watercourse The Agency shall rule that the proposed
operation and use or portion of it is a permitted or nonregulated operation and use or that the

proposed operation and use is a regulated activity and a permit is required

Section 5

Activities Regulated Exclusively by the Commissioner ofEnvironmental Protection

51 The Commissioner of Environmental Protection shall have exclusive jurisdiction over regulated
activities in or affecting wetlands or watercourses undertaken by any department agency or

instrumentality of the State of Connecticut except any local or regional board of education
pursuant to Sections 22a39 or 22a45a of the Connecticut General Statues

52 The Commissioner of Environmental Protection shall have exclusive jurisdiction over tidal

wetlands designated and regulated pursuant to Sections 22a28 through 22a35 of the

Connecticut General Statutes as amended

53 The Commissioner of Environmental Protection shall have exclusive jurisdiction over activities

authorized under a dam repair or removal order issued by the Commissioner of Environmental

Protection under Section 22a402 of the Connecticut General Statutes or a permil issued by the

Commissioner of Environmental Protection under Sections 22a403 of the Connecticut General

Statutes Any person receiving such dam repair or removal order or permi shall not be

required to obtain a permit from a municipal wetlands agency for any actior necessary to

comply with said dam order or to carry out the activities authorized by said permit

54 The Commissioner of Environmental Protection shall have exclusive jurisdiction over the

discharge of fill or dredged materials into the wetlands and watercourses of the state pursuant to

Section 401 of the Federal Clean Water Act as amended for activities regulated by the US

Army Corps ofEngineers under Section 404 of the Federal Clean Water Act

Section 6

Regulated Activities to be Licensed

61 No person shall conduct or maintain a regulated activity without first obtaining a permit for
such activity from the Inland Wetlands and Watercourses Commission of the Town ofBerlin

62 The Commission shall regulate any operation within or use of a wetland or watercourse

involving removal or deposition of material or any obstruction construction alteration or

pollution of such wetlands or watercourses and any other regulated activity unless such

operation or use is permitted or nonregulated pursuant to Section 4 of these regultions

8



63 Any person found to be conducting or maintaining a regulated activity without the prior
authorization of the Agency or violating any other provision of these regulations shall be

subject to the enforcement proceedings and penalties prescribed in Section 14 of these

regulations and any other remedies as provided by law

Section 7

Application Requirements

71 Any person intending to conduct a regulated activity or to renew or amend a permit to conduct

such activity shall apply for a permit on a form provided by the Agency The application
shall contain the information described in this Section and any other information the Agency
may reasonably require Application forms may be obtained in the Public WorksTown

Engineering Office of the Berlin Town Hall

72 If an application to the Town of Berlin Planning and Zoning Commission for subdivision or

resubdivision of land involves land containing a wetland or watercourse the applicant shall in

accordance with Section 83g 83c or 826 as applicable of the Connecticut General

Statutes submit an application for a permit to the Agency in accordance with this Section no

later than the day the application is filed with such planning and zoning commission

73 The application shall contain such information as is necessary for a fair and informed

determination thereon by the Agency

a The Agency inay require additional technical assistance in evaluating an application submitted

in accordance with these regulations if it finds that the nature and intensity ofdevelopment may
have a significant impact on the site and its surrounding areas andor that Town staff will not be

able to complete a technical andor legal review ofan application in the time period prescribed by
State Statute

b The expense ofthe additional technical andor legal assistance shall be estimated by the

Agency based on a preliminary estimate prepared by a qualified party or expert and the

estimated cost of reviewing the application times one hundredfifty percent 150 shall be paid
by the applicant and deposited with the Commission or its designated agent Such cieposit shall

be made prior to review of the application andor submission

c Upon completion of the technical andor legal review and final action by the Infand Wetlands

and Watercourses Commission on the application the Town shall detennine the costs incurred for

the review and refund the excess monies to the applicant Applicants shall not be responsible for

costs incurred for technical assistance which exceed one hundredfifty percent 150 of the

Commissionsestimate

74 A prospective applicant may request the Agency to determine whether or not a proposed
activity involves a significant impact activity

75 All applications shall include the following information in writing or on maps or drawings

a the applicantsname home and business mailing addresses and telephone numbers if the

applicant is a Limited Liability Corporation or a Corporation the managing membersor

responsible corporate officersname address and telephone number
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b the ownersname mailing address and telephone number and written consentof the land

owner if the applicant is not the owner of the land upon which the subject activity is

proposed
c the applicantsinterest in the land
d the geographical location of the land which is the subject of the proposed activity and a

description of the land in sufficient detail to allow identification of the inlan3wetlands and

watercourses the areasin acres or square feet of wetlands or watercourses to be

disturbed soil typesand wetland vegetation
e the purpose and a description of the proposed activity and proposed erosion and

sedimentation controls and other management practices and mitigation measures which may
be considered as a condition of issuing a permit for the proposed regulated activity
including but not limited to measures to 1 prevent or minimize pollution or other

environmental damage 2 maintain or enhance existing environmental quality or 3 in the

following order ofpriority restore enhance and create productive wetland rwatercourse

resources

f alternative which would cause less or no environmental impact to wetlands or watercourses

and why the alternative as set forth in the application was chosen all such alternatives shall

be diagramed on a site plan or drawing
g a site plan showing the proposed activity and existing and proposed conditionsin relation to

wetlands and watercourses and identifying any further activities associated with or

reasonably related to the proposed regulated activity which are made inevitable by the

proposed regulated activity and which may have an impact on wetlands or watercourses

h names and mailing addresses of adjacent land owners

i statement by the applicant that the applicant is familiar with all the information provided in

the application and is aware of the penalties for obtaining a permit througlh deception or

through inaccurate or misleading information

j authorization for the members and agents of the Agency to inspect the subject land at

reasonable times during the pendency ofan application and for the life of the permit
k a completed DEP reporting form the Agency shall revise or correct the information

provided by the applicant and submit the form to the Commissioner of Environmental

Protection in accordance with Section 22a3914of the Regulations of Connecticut State

Agencies
I any other information the Agency deems necessary to the understanding of what the

applicant is proposing and

m submission of the appropriate filing fee based on the fee schedule established in Section 19

of these regulations

76 At the discretion of the Agency or its agent or when the proposed activity involvsa significant
impact additional information based on the nature and anticipated effects of the activity
including but not limited to the following is required

a site plans for the proposed activity and the land which will be affected thereby which show

existing and proposed conditions wetland and watercourse boundaries and contours
boundaries of land ownership proposed alterations and uses of wetlands and watercourses
and other pertinent features of the land and the proposed activity prepared by a

professional engineer land surveyor architect or landscape architect licensedby the state
or by such other qualified person
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b engineering reports and analyses and additional drawings to fully describe the proposed
activity including any filling excavation drainage or hydraulic modifications to

watercourses and the proposed erosion and sedimentation control plan
c mapping of soil types consistent with the categories established by the National Cooperative

Soil Survey of the US Natural Resources Conservation Service the wetlands shall be

delineated in the field by a soil scientist and the soil scientistsfield delineation shall be

depicted on the site plans
d a description of the ecological communities and functions of the wetlands or watercourses

involved with the application and the effects of the proposed activity on these communities

and wetland functions
e a description of how the applicant will change diminish or enhance the ecological

communities and functions of the wetlands or watercourses involved in the application and

each alternative which would cause less or no environmental impact to wetlands or

watercourses and a description of why each alternative considered was deemed neither

feasible nor prudent
f analysis of chemical or physical characteristics of any fill material and

g management practices and other measures designed to mitigate the impact of the proposed
activity

77 The applicant shall certify whether

a any portion of the property on which the regulated activity is proposed is located within

500 feet of the boundary of an adjoining municipality
b traffic attributable to the completed project on the site will use streets within the adjoining

municipality to enter or exit the site
c sewer or water drainage from the project site will flow through and impact the sewage or

drainage system within the adjoining municipality or

d water runoff from the improved site will impact streets or other municipal or private
property within the adjoining municipality

78 Nine 9 copies of all application materials shall be submitted to comprise a complete
application unless an applicant is otherwise directed in writing by the Agency

79 Any application to extend renew or amend an existing permit shall be filed with the Agency in

accordance with Section 8 of these regulations at least sixtyfive 65 days prior to the

expiration date of the permit Any application to renew or amend such an existing permit shall

contain the information required under Section 7 of these regulations provided

a the application may incorporate the documentation and record of the prior application
b the application shall describe the extent of work completed at the time of filing and the

schedule for completing the activities authorized in the permit
d the application shall state the reason why the authorized activity was not initiated or

completed within the time specified in the permit
d the application shall describe any changes in facts or circumstances involved with or

affecting wetlands or watercourses or use of the land for which the permit wa issued
e the Agency may prior to the expiration of a permit accept an untimely application to renew

such permit if the authorized activity is ongoing and allow the continuation oi work beyond
the expiration date if in its judgment the permit is likely to be renewed and the public
interest or environment will be best served by not interrupting the activity
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710 Any application to renew a permit shall be granted upon request of the permit holder unless the

Agency finds that there has been a substantial change in circumstances which requires a new

permit application or an enforcement action has been undertaken with regard to the regulated
activity for which the permit was issued provided no permit shall be valid for more than ten

years and further provided that any permit issued prior to July 1 2011 that did not expire prior
to May 9 2011 shall be valid for no more than fourteen years

711 For any permit application involving property subject to a conservation restriction or

preservation restriction the following shall apply

a for purposes of this section conservation restriction means a limitation whether or

not stated in the form ofa restriction easement covenant or condition iri any deed
will or other instrument executed by or on behalf of the owner of the land described

therein including but not limited to the State or any political subdivisian of the

State or in any order of taking such land whose purpose is to retain land or water

areas predominantly in their natural scenic or open condition or in agricultural
farming forest or open space use

b for purposes of this section preservation restriction means a limitation whether or

not stated in the form ofa restriction easement covenant or condition iri any deed
will or other instrument executed by or on behalf of the owner of land including
but not limited to the State or any political subdivision of the State or in any order of

taking of such land whose purpose is to preserve historically significant structures or

sites

c no person shall file a permit application other than for interior work in an existing
building or for exterior work on an existing building that does not expard or alter
the footprint of such existing building relating to property that is subject to a

conservation restriction or a preservation restriction unless the applicant provides
proof that the applicant has provided written notice of such application b certified

mail return receipt requested to the party holding such restriction incluciing but not

limited to any State agency that holds such restriction not later than sixty days prior to

the filing of the permit application
d in lieu of such notice pursuant to subsection 7llc the applicant may submit a letter

from the holder of such restriction or from the holdersauthorized agent verifying that

the application is in compliance with the terms of the restriction

Section 8

Application Procedures

81 All petitions applications requests or appeals shall be submitted to the Inland Wetlands and

Watercourses Commission in the office of the Town Engineer of the Town of Berlin

82 The Agency shall in accordance with Connecticut General Statutes Section87dfnotify the

clerk of any adjoining municipality of the pendency ofany application petition appeal request
or plan concerning any project on any site in which

any portion of the property affected by a decision of the agency is within five hundred

feet of the boundary of an adjoining municipality
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b a significant portion of the traffic to the completed project on the site will use streets

within the adjoining municipality to enter or exit the site
c a significant portion of the sewer or water drainage from the project on the site will

flow through and significantly impact the drainage or sewerage system within the

adjoining municipality or

d water runofffrom the improved site will impact streets or other municipal or private
property within the adjoining municipality

Such notice shall be made by certified mail return receipt requested and shall be mailed within

seven days of the date of receipt of the application petition appeal request or plan

83 When an application is filed to conduct or cause to be conducted a regulated activity upon an

inland wetland or watercourse any portion of which is within the watershed of a water

company as defined in Section 161of the Connecticut General Statutes the applicant shall

provide written notice of the application to the water company provided such water company
has filed a map showing the boundaries of the watershed on the land records of the municipality
in which the application is made and with the inland wetlands agency of such municipality
Such notice shall be made by certified mail return receipt requested and shall be mailed within

seven days of the date of the application The water company through a representative may

appear and be heard at any hearing on the application Documentation of such notice shall be

provided to the Agency

84 The date of receipt of a petition application request or appeal shall be the dy of the next

regularly scheduled meeting of the Agency immediately following the day of submission to the

Agency or its agent of such petition application request or appeal or thirtyfive ciays after such

submission whichever is sooner

85 At any time during the review period the applicant shall provide such additional information as

the Agency may reasonably require Requests for such additional information shall not stay the

time limitations as set forth in SubSection 112of these regulations

86 All applications shall be open for public inspection

87 Incomplete applications may be denied

Section 9

Public Hearings

91 The inland wetlands agency shall not hold a public hearing on an application unless the inland

wetlands agency determines that the proposed activity may have a significant impact on

wetlands or watercourses a petition signed by at least twentyfive persons who are eighteen
years of age or older and who reside in the municipality in which the regulated activity is

proposed requesting a hearing is filed and validated with the inland wetlands agency not later

than fourteen days after the date of receipt of such application or the inland wetlands agency
finds that a public hearing regarding such application would be in the public interest The

inland wetlands agency may issue a permit without a public hearing provided no petition
provided for in this Section is filed with the inland wetlands agency on or before the fourteenth

day after the date of receipt of the application Such hearing shall be held no later than sixty
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five days after the receipt of such application All applications and maps and documents

relating thereto shall be open for public inspection At such hearing any person or persons may

appear and be heard

92 Notice of the public hearing shall be published at least twice at intervals of not less than two

days the first not more than fifteen days and not fewer than ten days and the last not less than

two days before the date set for the hearing in a newspaper having a general circulation in each

town where the affected wetland and watercourse is located

Section 10

Considerations for Decision

101 The Agency may consider the following in making its decision on an application

a The application and its supporting documentation

b Reports from other agencies and commissions including but not limited to the

Town of Berlin

l Conservation Commission

2 Planning Zoning or Planning and Zoning Commissions

3 Building Official

4 Health Officer

c The Agency may also consider comments on any application from the HartforcX County
Soil and Water Conservation District the Midstate Regional Planning Agency or other

regional organizationsie Council of Elected Officials agencies in adjacent municipalities
which may be affected by the proposed activity or other technical agencies oiorganizations
which may undertake additional studies or investigations

d Nonreceipt of comments from state agencies and commissions listed in subdivision l0lb

and lOc above within the prescribed time shall neither delay nor prejudice the decision of

the Agency
e For an application for which a public hearing is held public comments evidence and

testimony

102 Criteria for Decision In carrying out the purposes and policies of Sections 22a36 to 22a45

inclusive of the Connecticut General Statutes including matters relating to regulating
licensing and enforcing of the provisions thereof the Agency shall take into consideration all

relevant facts and circumstances including but not limited to

a the environmental impact of the proposed regulated activity on wetlands or watercourses

b the applicantspurpose for and any feasible and prudent alternatives to the proposed
regulated activity which alternatives would cause less or no environmeratal impact to

wetlands or watercourses

c the relationship between the short term and long term impacts of the proposed regulated
activity on wetlands or watercourses and the maintenance and enhancemenl of longterm
productivity of such wetlands or watercourses

d Irreversible and irretrievable loss of wetland or watercourse resources which would be

caused by the proposed regulated activity including the extent to which such activity would

foreclose a future ability to protect enhance or restore such resources and any mitigation
measures which may be considered as a condition of issuing a permit for such activity
including but not limited to measures to 1 prevent or minimize pollution or other
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environmental damage 2 maintain or enhance existing environmental quality or 3 in the

following order of priority restore enhance and create productive wetland or watercourse

resources

e the character and degree of injury to or interference with safety health or the reasonable
use ofproperty which is caused or threatened by the proposed regulated activity and

f impacts of the proposed regulated activity on wetlands or watercourses outside the area for
which the activity is proposed and future activities associated with or reasonably related to
the proposed regulated activity which are made inevitable by the proposed reulated activity
and which may have an impact on wetlands and watercourses

103 In the case of an application which received a public hearing pursuant to a finding by the

Agency that the proposed activity may have a significant impact on wetlands or watercourses a

permit shall not be issued unless the Agency finds on the basis of the record that a feasible and

prudent alternative does not exist In making this finding the Agency shall consider the facts
and circumstances set forth in SubSection 102of this Section The finding and the reasons

therefore shall be stated on the record in writing

104 In the case ofan application which is denied on the basis ofa finding that there may be feasible

and prudent alternatives to the proposed regulated activity which have less adverse impact on

wetlands or watercourses the Agency shall propose on the record in writing the types of

alternatives which the applicant may investigate provided this SubSection shall not be

construed to shift the burden from the applicant to prove that he is entitled to the permit or to

present alternatives to the proposed regulated activity

105 For purposes of this Section 1 wetlands and watercourses includes aquatic plant or animal

life and habitats in wetlands or watercourses and 2 habitats means areas or environments in

which an organism or biological population normally lives or occurs

106 A municipal inland wetlands agency shall not deny or condition an application for a regulated
activity in an area outside wetlands or watercourses on the basis of an impact or effect on

aquatic plant or animal life unless such activity will likely impact or affect the physical
characteristics of such wetlands or watercourses

107 In reaching its decision on any application after a public hearing the Agency shal base its

decision on the record of that hearing Documentary evidence or other material not in the

hearing record shall not be considered by the Agency in its decision

108 In the case of an application where the applicant has provided written notice pursuant to

subsection 7llc of these regulations the holder of the restriction may provide proof to the
inland wetlands agency that granting of the permit application will violate the terms of the
restriction Upon a finding that the requested land use violates the terms of such restriction the
inland wetlands agency shall not grant the permit approval

109 In the case of an application where the applicant fails to comply with the provisions of sub
sections 7llc or7lld of these regulations 1 the party holding the conservation preservation
restriction other than a State agency that holds such restriction may not later than fifteen days
after receipt of actual notice ofpermit approval file an appeal with the inland wetlands agency
subject to the rules and regulations of such agency relating to appeals The inland wetlands

agency shall reverse the permit approval upon a finding that the request land use violates the
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terms of such restriction or 2 the State agency that holds such restriction may not later than

thirty days after receipt of actual notice of permit approval file an appeal with the inland
wetlands agency subject to the rules and regulations of such agency relating to appeals The
inland wetlands agency shall immediately reverse such permit approval if the commissioner of
the State agency that holds such restriction certifies that the land use authorized in such permit
violates the terms ofsuch conservation or preservation restriction

1010 Nothing in subsections7llc or 7lld of these regulations shall be construed to prohibit the

filing of a permit application or to require such written notice when the activity that is the

subject ofsuch permit application will occur on a portion ofproperty that is not restricted under

the terms of such conservation or preservation restriction

Section 11

Decision Process and Permit

111 The Agency or its duly authorized agent acting pursuant to Section 12 of these regulations
may in accordance with Section 10 of these regulations grant the application as filed or grant
it upon other terms conditions limitations or modifications of the regulated activity designed to

carry out the purposes and policies of the Act or deny the application Such terms may include

any reasonable measures which would mitigate the impacts of the regulated activity and which
would a prevent or minimize pollution or other environmental damage b maintain or

enhance existing environmental quality or c in the following order of priority restore
enhance and create productive wetland or watercourse resources

112 No later than sixtyfive 65 days after receipt of an application the Agency may hold a public
hearing on such application At such hearing any person or persons may appear and be heard
and may be represented by agent or attorney The hearing shall be completed within thirtyfive
35 days of its commencement Action shall be taken on applications within thirtyfive 35
days after completion of a public hearing In the absence of a public hearing action shall be
taken on applications within sixtyfive 65 days from the date of receipt of the application
The applicant may consent to one or more extensions of the periods specified in this Sub

Section provided the total extension of all such periods shall not be for longerrhan sixtyfive
65 days or may withdraw the application The failure of the Agency to act within any time

period specified in this SubSection or any extension thereof shall not be deemed to constitute

approval of the application An application deemed incomplete by the Agency shall be
withdrawn by the applicant or denied by the Agency

113 The Agency shall state upon its record the reasons and bases for its decision

114 The Agency shall notify the applicant and any person entitled to such notice of its decision
within fifteen 15 days of the date of the decision by certified mail return receipt requested
and the Agency shall cause notice of its order in the issuance or denial of the permit to be

published in a newspaper having general circulation in the town wherein the inland wetland or

watercourse lies In any case in which such notice is not published within suchfifteen day
period the applicant may provide for the publication of such notice within ten days thereafter

115 If an activity authorized by an inland wetland permit also involves an activity which requires a

zoning or subdivision approval special zoning permit or variance or special exception under
Sections 83g83c or 826 of the Connecticut General Statues the Agency shall file a copy
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of the decision and report on the application with the Town of Berlin Planning Zoning or

Planning and Zoning Commission within fifteen days of the date of the decision thereon

116 Any permit issued by the Agency for the development of land for which an approval is required
under Section 83825 or 826of the Connecticut General Statutes shall be valid for five years

provided the Agency may establish a specific time period within which any regulated activity
shall be conducted Any permit issued by the Agency for any other activity shll be valid for

not less than two years and not more than five years Any permit issued by the Agency prior to

July 1 2011 that was in effect and did not expire prior to May 9 2011 shall be valid for a

period not less than nine years after the date of such approval

117 No permit issued by the Agency shall be assigned or transferred without the written permission
of the Agency

118 If a bond or insurance is required in accordance with Section 13 of these regulations the

Agency may withhold issuing the permit until such bond or insurance is provided

119 General provisions in the issuance of all permits

a The Agency has relied in whole or in part on information provided by the applicant and if

such information subsequently proves to be false deceptive incomplete or Anaccurate the

permit may be modified suspended or revoked

b All permits issued by the Agency are subject to and do not derogate any present or future

rights or powers of the Agency or the Town of Berlin and convey no rights in real estate

or material nor any exclusive privileges and are further subject to any and all public and

private rights and to any federal state and municipal laws or regulations gertinent to the

subject land or activity
c If the activity authorized by the Agencys permit also involves an activity which requires

zoning or subdivision approval special permit variance or special exception under

Sections83g83c or 826 of the Connecticut General Statutes no work pursuant to

the wetland permit may begin until such approval is obtained

d In constructing the authorized activities the permittee shall implement such management

practices consistent with the terms and conditions of the permit as needed to control storm

water discharges and to prevent erosion and sedimentation and to otherwise prevent
pollution of wetlands and watercourses

e Permits are not transferable without the prior written consent of the Agency

Section 12

Action by Duly Authorized Agent

121 The Agency may delegate to its duly authorized agent the authority to approve or extend a

license for an activity that is not located in a wetland or watercourse when such agent finds that

the conduct of such activity would result in no greater that a minimal impact on any wetlands or

watercourses provided such agent has completed the comprehensive training program developed
by the Commissioner of Environmental Protection pursuant to Section 22a39 of the

Connecticut General Statutes Requests for such approval shall be made on a form provided by
the Agency and shall contain the information listed under Section 75of theseregulations and

any other information the Agency may reasonably require Notwithstanding the provisions for
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receipt and processing applications prescribed in Sections 8 9 and 11 of these regulations such

agent may approve or extend such an activity at any time

122 Any person receiving such approval from such agent shall within ten days of the date of such

approval publish at the applicants expense notice of the approval in a newspaper having a

general circulation in the town wherein the activity is located or will have ar effect Any
person may appeal such decision of such agent to the Agency within fifteen days after the

publication date of the notice and the Agency shall consider such appeal at its next regularly
scheduled meeting provided such meeting is no earlier than three business days after receipt by
such Agency or its agent of such appeal Any person may appear and be heard at the meeting
held by the Agency to consider the subject appeal The Agency shall at its discretion sustain
alter or reject the decision of its agent or require an application for a permit in accordance with

Section 7 of these regulations

Section 13

Bond and Insurance

131 The Agency may require as a permit condition the filing of a bond with such surety in such

amount and in a form approved by the Agency

132 The bond or surety shall be conditioned on compliance with the provisions of thfse regulations
and the terms conditions and limitations established in the permit

Section 14

Enforcement

141 The Agency may appoint an agent or agents to act in its behalf with the authority to issue

notices ofviolation or cease and desist orders and carry out other actions or investigations
necessary for the enforcement of these regulations In carrying out the purposes of this

Section the Agency or its duly authorized agent shall take into consideration the criteria far

decision under Section 102of these regulations

142 The Agency or its agent may make regular inspections at reasonable hours of all regulated
activities for which permits have been issued with the consent of the property owner or the

authorized agent of the owner during the life of the permit

143 In the case in which a permit has not been issued or a permit has expired the Agency or its

agent may make regular inspections at reasonable hours with the consent of the property
owner or the authorized agent of the property owner

144 Ifthe Agency or its duly authorized agent finds that any person is conducting or maintaining
any activity facility or condition which is in violation of the Act or these regulations the

Agency or its duly authorized agent may

a issue a written order by certified mail return receipt requested to such person conducting
such activity or maintaining such facility or condition to immediately cease such activity or

to correct such facility or condition Within ten 10 calendar days of the issuance of such

order the Agency shall hold a hearing to provide the person an opportunity to be heard and

18



show cause why the order should not remain in effect The Agency shall consider the facts

presented at the hearing and within ten 10 days of the completion of the hearing notify the

person by certified mail that the original order remains in effect that a revised order is in

effect or that the order has been withdrawn The Agency shall publish notice of its decision

in a newspaper having general circulation in the municipality The original orcier shall be

effective upon issuance and shall remain in effect until the Agency affirms revises or

withdraws the order The issuance ofan order pursuant to this SubSection shall not delay
or bar an action pursuant to Section 22a44bof the Connecticut General Statutes as

amended

b issue a notice ofviolation to such person conducting such activity or maintaining such facility
or condition stating the nature of the violation the jurisdiction of the Agency and

prescribing the necessary action and steps to correct the violation including without

limitation halting work in wetlands or watercourses The Agency may reques that the

individual appear at the next regularly scheduled meeting of the Agency to discuss the

unauthorized activity andor provide a written reply to the notice or file an application for

the necessary permit Failure to carry out the actionsdirected in a notice ofviolation may
result in issuance of the order provided in Section 143aor other enforcement proceedings
as provided by law

145 The Agency may suspend or revoke a permit if it finds that the permittee has notcomplied
with the terms conditions or limitations set forth in the permit or has exceeded the scope of the

work as set forth in the application including application plans Prior to revoking or suspending
any permit the Agency shall issue notice to the permittee personally or by certified mail
return receipt requested setting forth the facts or conduct which warrants the intended action

The Agency shall hold a hearing to provide the permittee an opportunity to showthat it is in

compliance with its permit and any and all requirements for retention of the permit The

permittee shall be notified of the Agencysdecision to suspend revoke or maintain a permit by
certified mail within fifteen 15 days of the date of its decision The Agency shall publish
notice of the suspension or revocation in a newspaper having general circulation in the

municipality

Section 15

Amendments

151 These regulations and the Inland Wetlands and Watercourses Map for the Town of Berlin may
be amended from time to time by the Agency in accordance with changes in tLie Connecticut

General Statutes or regulations of the Connecticut Department of Environmental Protection or

as new information regarding soils and inland wetlands and watercourses becomes available

152 An application filed with the Agency which is in conformance with the applicable inland

wetlands regulations as of the date of the receipt of such application shall nat be required
thereafter to comply with any change in inland wetland regulations including changes to

setbacks and buffers taking effect on or after the date of such receipt and any appeal from the

decision of such Agency with respect to such application shall not be dismissed by the Superior
Court on the grounds that such a change has taken effect on or after the date of such receipt
The provisions of this Section shall not be construed to apply 1 to the stablishment
amendment or change ofboundaries of inland wetlands or watercourses or 2 to any change in

regulations necessary to make such regulations consistent with the provisions of the Act as of
the date of such receipt
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153 These regulations and the Town of Berlin Inland Wetlands and Watercourses Map shall be

amended in the manner specified in Section 22a42a of the Connecticut General Statutes as

amended The Agency shall provide the Commissioner of Environmental Protection with a

copy of any proposed regulations and notice of the public hearing to consider any proposed
regulations or amendments thereto except map amendments at least thirtyfive days before the

public hearing on their adoption

Note Application fee schedules shall be adopted as Agency regulations or as

otherwise provided by town ordinance

154 Petitions requesting changes or amendments to the Inland Wetlands and Watercourses Map
Berlin Connecticut shall contain at least the following information

a the petitioners name mailing address and telephone number
b the address or location of the land affected by the petition
c the petitionersinterest in the land affected by the petition
d mapsshowing the geographic location of the land affected by the petition and the existing

and the proposed wetlands and watercourses boundaries on such land in accurate detail

together with the documentation supporting such proposed boundary locations and

e the reasons for the requested action

155 Any person who submits a petition to amend the Inland Wetlands and Watercourses Map
Berlin Connecticut shall bear the burden of proof for all requested map amendments Such

proof may include but is not limited to professional interpretation of aerial photography and

remote sensing imagery resource mapping soils mapping or other informatior acceptable to

the Agency If such person is the owner developer or contract purchaser of the land which is

the subject of the petition or if such person is representing the interests of such an owner

developer or purchaser in addition to the information required in SubSection 154 the petition
shall include

a the name mailing address and telephone number of the owners of such land and

owners agent or other representative
b the names and mailing addresses of the owners of abutting land
c documentation by a soil scientist of the distribution of wetland soils on saXd land Such

documentation shall at a minimum include the report of the soil scientistdcumenting the

location of wetland soils on the land and a map of the said land indicating the flag
locations set by the soil scientist and defining the boundaries ofwetland soil types and

d mapsshowing any proposed development of the land in relation to existing and proposed
wetland and watercourse boundaries

156 Watercourses shall be delineated by a soil scientist geologist ecologist or other qualified
individual

157 A public hearing shall be held on petitions to amend the Inland Wetlands and Watercourses

Map Notice of the hearing shall be published in a newspaper having a general circulation in

the municipality where the land that is the subject of the hearing is located at least twice at

intervals of not less than two days the first not more than fifteen days nor less than ten days
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and the last not less than two days before the date set for the hearing All materials including
maps and documents relating to the petition shall be open for public inspection

158 The agency shall hold a public hearing on a petition to amend the regulations and the Inland

Wetlands and Watercourses Map within sixtyfive days after receipt of such petition The

hearing shall be completed within thirtyfive days after commencement The agency shall act

upon the changes requested in such petition within sixtyfive days after completion of such

hearing At such hearing any person or persons may appear and be heard and may be

represented by agent or attorney The petitioner may consent to one or more extensions of any

period specified in this SubSection provided the total extension of all such periods shall not be

for longer than sixtyfive days or may withdraw such petition Failure of the agency to act

within any time period specified in this SubSection or any extension thereof shall not be

deemed to constitute approval of the petition

159 The Agency shall make its decision and state in writing the reasons why the change in the

Inland Wetlands and Watercourses Map was made

Section 16

Appeals

161 Appeal on actions of the Agency shall be made in accordance with the provisions of Section

22a43of the Connecticut General Statutes as amended

162 Notice of such appeal shall be served upon the Agency and the Commissioner ofEnvironmental

Protection

Section 17

Conflict and Severance

171 If there is a conflict among the provisions of these regulations the provision which imposes the

most stringent standards for the use of wetlands and watercourses shall govern The invalidity
of any word clause sentence Section part SubSection subdivision or provision of these

regulations shall not affect the validity of any other part which can be given effect without such

invalid part or parts

172 If there is a conflict between the provisions of these regulations and the provisions of the Act
the provisions of the Act shall govern

Section 18

Other Permits

181 Nothing in these regulations shall obviate the requirements for the applicant to obtain any other

assents permits or licenses required by law or regulation by the Town of Berlin the State of

Connecticut or the Government of the United States including any approval required by the

Connecticut Department of Environmental Protection and the US Army Corps of Engineers
Obtaining such assents permits or licenses is the sole responsibility of the applicant
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Section 19

Application Fees

191 Method of Payment All fees required by these regulations shall be submitted to the Agency by
certified check or money order payable to the Town ofBerlin at the time the application is filed

with the Agency

192 No application shall be granted or approved by the Agency unless the correct application fee is

paid in full or unless a waiver has been granted by the Agency pursuant to SubSection 197of

these regulations

193 The application fee is not refundable

194 Definitions As used in this Section

Residential Uses means activities carried out on property developed for permanent housing or

being developed to be occupied by permanent housing

Commercial uses means activities carried out on property developed for industry commerce

trade recreation or business or being developed to be occupied for such purposes for profit or

nonprofit

Other uses means activities other than residential uses or commercial uses

195 Fee Schedule Application fees shall be based on the following schedule

a Regulated Activities without a public hearing 11000
b Regulated Activities with a public hearing 21000
c Map Amendment Petitions requires a public hearing 21000plus

1000per acre ofamendment

196 Exemption Boards commissions councils and departments of the Town ofBerflin are exempt
from all fee requirements

197 Waiver The applicant may petition the Agency to waive reduce or allow delayed payment of

the fee Such petitions shall be in writing and shall state fully the facts and circumstances the

Agency should consider in its determination under thisSubSection The Agency may waive all

or part of the application fee if the Agency determines that

a The activity applied for would clearly result in a substantial public benefit to the

environment or to the public health and safety and the applicant would reasonably be

deterred from initiating the activity solely or primarily as a result of the amount of the

application fee or

b The amount of the application fee is clearly excessive in relation to the cost to the Town for

reviewing and processing the application
c The applicant has shown good cause

The Agency shall state upon its record the basis for all actions under this SubSection
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Section 20

Effective Date of Regulations

201 These regulations are effective upon filing in the Office of the Town Clerk and publication of a

notice of such filing in a newspaper having general circulation in the Town ofBerlin

Date of Adoption May 3 2012

Effective Date May 24 2012
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APPENDIX A

Connecticut General Statute Section 11q

Except as otherwise specifically defined the words agriculture and farming shall include
cultivation of the soil dairying forestry raising or harvesting any agricultural or horticultural

commodity including the raising shearing feeding caring for training and management of

livestock including horses bees poultry furbearing animals and wildlife and the raising or

harvesting of oysters clams mussels other molluscan shellfish or fish tle operation
management conservation improvement or maintenance of a farm and its buildings tools and

equipment or salvaging timber or cleared land of brush or other debris left by storm as an

incident to such farming operations the production or harvesting ofmaple syrup or maple sugar
or any agricultural commodity including lumber as an incident to ordinary farming operations
or the harvesting of mushrooms the hatching of poultry or the construction operation or

maintenance of ditches canals reservoirs or waterways used exclusively for farming purposes

handling planting drying packing packaging processing freezing grading storing or

delivering to storage or to market or to a carrier for transportation to market orior direct sale

any agricultural or horticultural commodity as an incident to ordinary farming operations or in
the case of fruits and vegetables as an incident to the preparation of such fruits or vegetables for

market or for direct sale The term farm includes farm buildings and accessory buildings
thereto nurseries orchards ranges greenhouses hoophouses and other temporary structures or

other structures used primarily for the raising and as an incident to ordinary farmirig operations
the sale of agricultural or horticultural commodities The term aquaculture means the farming
of the waters of the state and tidal wetlands and the production of protein food including fish
oysters clams mussels and other mulluscan shellfish on leased franchiseci and public
underwater farm lands Nothing herein shall restrict the power of a local zoning authority under

Chapter 124
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APPENDIX B

Connecticut General Statute Section87d

Hearings and decisions Time limits Day of receipt Notice to adjoining municipality a In
all matters wherein a formal petition application request or appeal must be submitted to a

zoning commission planning and zoning commission or zoning board of appeals under this

chapter a planning commission under chapter 126 or an inland wetlands agency under chapter
440 and a hearing is required or otherwise held on such petition application request or appeal
such hearing shall commence within sixtyfive days after receipt of such petition application
request or appeal and shall be completed within thirtyfive days after such hearing commences
unless a shorter period of time is required under this chapter chapter 126 or chapter440 Notice
of the hearing shall be published in a newspaper having a general circulation in such

municipality where the land that is the subject of the hearing is located at least twice at intervals
of not less than two days the first not more than fifteen days or less than ten days and the last not

less than two days before the date set for the hearing In addition to such notice such

commission board or agency may by regulation provide for notice to persons who own or

occupy land that is adjacent to the land that is the subject of the hearing All applications and

maps and documents relating thereto shall be open for public inspection At such hearing any

person or persons may appear and be heard and may be represented by agent or by attorney All
decisions on such matters shall be rendered within sixtyfive days after completion of such

hearing unless a shorter period of time is required under this chapter chapter 1Z6 or chapter
440 The petitioner or applicant may consent to one or more extensions of any period specified in
this SubSection provided the total extension of all such periods shall not be for longer than

sixtyfivedays or may withdraw such petition application request or appeal

b Notwithstanding the provisions ofSubSectiona of this Section whenever the approval
of a site plan is the only requirement to be met or remaining to be met under the zoning
regulations for any building use or structure a decision on an application for approval of such
site plan shall be rendered within sixtyfive days after receipt of such site plan Whenever a

decision is to be made on an application for subdivision approval under chapter 126 on which no

hearing is held such decision shall be rendered within sixtyfive days after receipt of such

application Whenever a decision is to be made on an inland wetlands and watercourses

application under chapter 440 on which no hearing is held such decision shall be rendered
within sixtyfivedays after receipt of such application The applicant may consent to one or more

extensions ofsuch period provided the total period of any such extension or extensions shall not

exceed sixtyfivedays or may withdraw such plan or application

c For purposes of SubSection a or b of this Section and Section 7246 the date of
receipt of a petition application request or appeal shall be the day of the next regularly
scheduled meeting of such commission board or agency immediately following the day of

submission to such commission board or agency or its agent of such petition application
request or appeal or thirtyfive days after such submission whichever is sconer If the
commission board or agency does not maintain an office with regular office hours the office of

the clerk of the municipality shall act as the agent of such commission board oraency for the
receipt of any petition application request or appeal
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d The provisions ofSubSection a of this Section shall not apply to any action initiated by
any zoning or planning and zoning commission regarding adoption or change of any zoning
regulation or boundary

e Notwithstanding the provisions of this Section if an application involves an activity
regulated pursuant to Sections 22a36 to 22a45 inclusive and the time foraiecision by a

zoning commission or planning and zoning commission established pursuant to this Section
would elapse prior to the thirtyfifth day after a decision by the inland wetlands agency the time

period for a decision shall be extended to thirtyfive days after the decision of sucli agency The

provisions of this SubSection shall not be construed to apply to any extension consented to by
an applicant or petitioner

The zoning commission planning commission zoning and planning commission zoning
board of appeals or inland wetlands agency shall notify the clerk of any adjoinin municipality
of the pendency of any application petition appeal request or plan concerning any project on

any site in which 1 Any portion of the property affected by a decision of such commission
board or agency is within five hundred feet of the boundary of the adjoining municipality 2 a

significant portion of the traffic to the completed project on the site will use streets within the

adjoining municipality to enter or exit the site 3 a significant portion of the sewer or water

drainage from the project on the site will flow through and significantly impact the drainage or

sewerage system within the adjoining municipality or 4 water runoff from the improved site
will impact streets or other municipal or private property within the adjoining municipality Such
notice shall be made by certified mail return receipt requested and shall be mailed within seven

days of the date of receipt of the application petition request ar plan Such adjoining
municipality may through a representative appear and be heard at any hearing on any such

application petition appeal request or plan
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APPENDIX C

Guidelines Upland Review Area Regulations
ConnecticutsInland Wetlands Watercourses Act
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STATE OF CONNECTICUT
DEPARTMENT OF ENVIRONMENTAL PROTECTION

w

awryn

To Municipal Inland Wetland Agencies

From Charles E Berger Director s
Inland Water Resources Division

Date June 30 1997

Under the Inland Wetlands and Watercourses Act Connecticutsmunicipalities regulate proposed
development activities in or affecting wetlands and watercourses In support ofthe municipal
wetland agencies DEPsWetlands Management Section provides a comprehensive Wetlands
Management Training Program for wetland agency commissioners and ModelRegulations for
local inland wetland programs Guidelinesfor UplandReview Area Regulations was published in
accordance with sections 22a42d and 22a42afl ofthe General Statutes to assist Connecticuts
inland wetland agencies in developing and implementing municipal regulations for activities

proposed on uplands around wetlands or watercourses

The guide was drafted in response to inquires from wetland agency members river management
groups the regulated community and other interest persons for guidance in implementing what
are popularly called buffer or setback provisions in wetland regulations The guide uses the term

pland review area to describe the nonwetland ornonwatercourse area in which certain types of

activities as defined in municipal regulations are regulated activities Other terms for describing
this area are used in municipal regulations We selected the term land review area because it
best conveys the regulatory scheme under the inland wetlands statues wherein awetland agency
reviews regulated activities casebycase and approves or disapproves them on their merits

For further information about DEPsInland Wetlands Management Programs please call 860
4243019
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uidelines for Upland Review Area Regulations
Under Connecticuts Inland Wetlands and Watercourses Act

Wetiands and Uplands an Introduction

The relationship between a wedand or watercourse and its surrounding upland is complex
Upland land clearing excavating filling and other construction activities if not properly planned
and executed can have significant impacts on adjacent wedands aad watercourses Under the
Inland Wetlaads and Watercourses Ac the municipai wetlands agencyhas broad authority to issue
penniu not only for activities in weilands or watercourses themselves but for activities located
elsewhere when such activities aze likely to impact or affect wetlands or watercourses It is rhe
deparnnentspolicy to encourage municipal wetland agencies to review proposed activities
located in upland areas surrounding wetlands and watercourses wherever such activities are

likely to impact oraectwetlands orwatercourses

An understanding ofhow certain activities in upland areas affect wetlands and watercourses has
led most towns to adopt regulations requiring wedand agency review ofproposed development
adjacent to wetlands and watercourses Such regulations are optional under the Ac but serve to
inform the public as to the circumstances under which a wetlands permit is required ofactivities
proposed adjacent to a wedand or watercourse

While reaLirinqaoermtforcDfied activities within defiPd trnlnnd retirevarea borrnrarie
ese wet an ave cril maintain theirathoritc gviateposea activities located im mrP
dstant unland areas if they find that the activities are likely to imnact or affect awetland or
watercorse

The purpose ofthese guidelines is toassist municipal wetlands agencies to review and revise their
wedands and watercourses regulations if necessary As such the guidelines provide a foundation
for consistency in municipal regulations and permitting activities They are not intended to
substitute for reasoned evaluacion and judgement by municipaI wedands agencies ofthe local
wedand and watercourse resources the conditions surrounding those resources and the types of
activities which are likely to impact or affect those resources Nor are they intended to guide
wetlands agencies through the decision making process for acting on permiu Both these topics
are more appropriacely addressed in detail through the departments Inland Wettands Management
Training Program for wettand agency commissioners and their staff Wetlandsaencies are

reminded that they should review proposed changes in their iniand wetlands and watercourses
regutations with their town attomey
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ModeI Municipa Upland Review Area Regulations

In addition to implementing the law to protect wedands and watercourses regulations inform the
public on what to expect ifone proposes an acrivity in or affecting a wedand or watercourse in the
subject town Upland review area regulations reduce or eiiminate the need for casebycserulings
by providing natice as to what activities need wedand permits By specifying where apermit is
required such regulations foster consistency and are convenient for the public In determining the
boundaries for its upland review area regutations the wedand agency should consider the specific
kinds ofdevelopment activities on uplands which are likefy to impact oraffect wetlands and
watercouesand the nature ofthat impact or affect

An upland activity which is likely to impact oraffect wedands orwatercourses is aregulated
activity and should be identified as such in the regulations In identifying upland review area

regulated activities the wedands agency must apply the standard Gstablished under secrion 22a
42a ofthe General Statutes and find that the activity is likely to impact or affect wetlands or

watercourses Examples ofupland regulated activities are included in the models below In
impementing its uptand review azea regulations the wetland agency must be cognizant that
certain proposed activities which aze permitted uses as of right oc as nonregulaied uses under
section 22a40of the General Statutes are not regulated and do not require apennit from the
wedands agency under the Inland Wetlands and Watercourses Act

There are anumber ofways that the boundaries ofan upland review azea may be defined in
regulations In selecting iu approach the wetland agency should consider the special nature of
theirtownswetiand and watercourse resources the purposes and intent ofthe Inland Wedands
and Watercourses Ac and how the regularions will be implemented

Three models for upland review area regulations are presented below The first model provides
that certain specified activities if conducted within a specified distance meazured from any
wedand or watercourse are regulated activities As such the first model is tfie basic model and
easiest to implement The second model expands upon that bazic model by identifying specific
wedand and watercourse resources ofspecial concern and providing site specific review area

widths for those resources This model should be used where the wedand agency believes
additional protection though a wider review area is needed or to take existinglanddevelopment or

uses into account with a narrower review area The third model adds to the basic model asiope
and soil factor in determining the site specific width or location oftte uptand review area The
first and second modeIs are easily understood and implemented while ttie third is technicaliy
compiex and not easily implemented without trained stai

Note that the first sentence of each madel definition below is the definition ofthe term regulated
acriviry taken from section 22a3813 of the Inland Wetlands and Watercourses Act and as such
its meaning may not be changed in municipal inland wetlands regulations
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Mode Regulation Options

Mode1 I Rer3ulated activity means any operation within or use ofawetland or watercourse

invoiving removal or deposition ofmateriaI orany obstruction consvuction
alteration or pollution of such wedands or watercourses but shall not include the
specified activities in section 22a40of the Connecticut General Statutes

Furthermore any clearing grubbing filIing grading paving excavating
constructing deposiring or removing ofmaterial and discharging ofstorm water on

the land within feet measured horizontally from the boundary of any wetland
orwtercourse is aregulated activity The Agency may rule that any other activity
located within such upland review area or in any other nonwedand or non

watercourse area is likely to impact or affect wetlands or watercourses and is a

regulaLed activity

Model II Regulated activity means any operation within or use ofawetland or watercourse

involving removal or deposition ofmaterial or any obstruction conswcrion
alteration or pollution ofsuch wetlands or watercounes but shall not include the
specified activities in section 22a40ofthe Connecticut General Statutes
Furthermore any clearing grubbing filting grading paving excavating
constructing depositing or removing of material and discharging ofstarm water on

the land within the following upland review areas is a regulated activity

1 within feet measured horizontally from the ordinary high
water maric6 ofTown Lake Smith Lake or Pine Meadow Pond
2 within feet measured horizontally from the ordinary high water

mark ofLedge Brook and ofBig Trout Brook between the Route 51 and
Main Street Bridges over Big Trout Brook

3 within feet measured horizontally from the boundary ofthe
wetlands comprising Great Swamp
4 within the area encIosed by the foot contour elevation

surrounding Ice Pond Bog such contour is depicted on the Inland Wetlands
and WatercouesMap for the Town of

S within feet measured horizonrally from the boundary ofany other
wedand or watercourse

The Agency may rule tliat any other activity located within such upland review area
or in any othrnonwetland ornonwatercourse area is likely to impact or affect
wetlands or watercounes and is a regulated activiry

Mode III Regulated activiry means any operation within or use ofawetland or watercourse

involving removal or deposition ofmaterial or any obstruction construction
alteration or pollution ofsuch wetlands or watercoucses but shall not include the
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specified activities in section 22a40ofthe Connecticut General Statutes
Furthennote any clearing grubbing fiIling grading paving excavating
constructing depositing or removing of material and discharging ofstorm water in
the following azeas is a regulated activity

1 on land within feet measured horizonrally from the boundary of
any wetland or watercourse provided
2 ifthe slope ofsuch land exceeds 5 within the distance measured

horizontally from the boundary af the wedand or watercourse equa to

feet plus an additional5 feet for each 1 increase in slope greater than 5
but not more than jeg200 fee
3 on land designated on the Inland Wetlands and Watercourses Map ofthe
Town of as containing highiy erodible soils

The Agency may rule that any other activity located within such upland review area

or in any othernonwetland ornonwatercourse area is likely to impact or affect
wetlands or watercourses and is a regulated activity

Coasiderations in EstabIishing Upland Review Areas

RegulatedAdivities

TeInland Wetlands and Watercourses Act Sections 22a36 through 22a45a ofthe General
Statutes defines regulated acrivity to mean

any operation tivithin or use ofa wetland orwatercourse involving the removal or deposition
of rraterial orcrryobstraction construction altemdon orpollurion ofsuch vetlands or

watercourses but shall not include the specified activrties in section 23a10ofthe Connecticut
Geneml Statutes

In addition to activities tocated in a wetland or watercourse any activity located in anonwetland
ornonwatercourse area which is likely to impact or affect awetland or watercourse may be
deemed to be a regulated activity unless the activity is a use permitted as of right or as a

nonregulated activity However the tikelihood ofan activiry having a substantive impact on a

wetland or watercourse wili depend on a number of factors including the nature of the wetIand or

watercourse the activity soils and slope of the and and would generally decrease with increasing
distance ofthe activity from the wetland or watercourse At some point impacu from that activity
on wetlands and watercourses woufd beecpected to become de minimis and not messurable

The DEP believes that a 100 footwide upland review area issucientfor reviewing censtruction
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activities in areas surrounding wetlands or watercourses because most ofthe activities which are

likely to impact or affect these resources wfll be located in that area However based on the
special factors of concern to a wetlands agency egwedand and watercourse values slape soils
existing development etc a greater or lesser distance may be appropriate for aparticulaz
municipality However beyond 100 feet it is neither practical nor desirable from awedands and
watercourses management perspective to automatically require an inland wetlands permit forall
consuvction activities It must be emphasized that other municipal authorities and mechanisms
involving planning zoning and subdivision decisions and plans ofconservation and development
play arole in addressing the broader watershed issues

Upland Review Areas Setbacks andBuffers

In anumber ofmunicipal inland wetlands regulations upland review areas are referred to as
setbacks or buffers9 We chose the term upland revrew area to describe the aonwettand ornon
watercourse area in which certain activities would be regulated because it best conveys the
reguIatory scheme under the wettands statutes wherein awetland agency reviews reguIated
activities casebycase and approves or disapproves them on their meriu The inland wetland
statutes do not authorize a blanket prohibition ofall activities either in the wetlands or in upland
review buffer or setback areas

Use ojUplandRevierv Area Regulations

Most municipal wettand agencies have already adopted some form ofupland review area

regulations10 Such regulations are basd on a presumption that the regulated activity will have an

adverse impact on the adjacent wetland or watercourse A person proposing to conduct a regulated
activiry has the burden to demonstrate to the wetlands agency that the impacts of his proposal are

consistent with the purposes and provisions of the Inland Wetlands and Watercounes Act and
therefore that he is entitled to the permiL An applicant who successfully documents to the
satisfaction ofthe wetlands agency that his proposed activities are fuily consistent with the
purposes and provisions ofthe Inland Wedands and Watercourses Act is entitled to receive a

permit he factors the wedands agency must consider in making its decision on the application
are prescribed in section 22a41ofthe General Statutes

TIeRole ojtee Upland Reviev r1 rea in Protecting Wetlands and Watercourses

Upland areas surrounding wetlands or watercourses function in a number ofways to protect these
resources An understanding of these functions and how they potentialiy may be impacted by
conswction activity or development is necessary for the wetlands agency to adopt an upland
review area and subsequentlyreulate activities therein Since the functions will vary depending
on the specific project site each permit application will be different and must be revieved on its
individual merits
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Vegetation and natural soils foster removal ofnutrients sediments particuiates and other
potential pollutants and pathogens from stormwaterrunoff thereby protecting water

qIY

Sediments arising from road sanding and construcrion activiries are trapped

Flood flows stream bank erosion andstormwaterdischarges to wedands and
watercourses aze attenuated

Separating distances from wedands or watercourses allow for treatment ofwastewaters

Windthrown trees dropped branches and detritus create important habitat for aquatic
organisms within watercourses

Stabilize under cutting stream banks providing shelter for fish and other aquatic
organisms

Riparian areas are an essential component ofhabitat and for mammats birds amphibians
reptiles invertebrates and other wetland animals

Watercourses are allowed to meander naturally without endangering development

Shrubs and trees shade wetlands and watercourses and help maintain cold water aquatic
habitats in summer and insulate them om deep frost in winter

Water temperatures suitabte for fish spawning and egg and fry development are

maintained

Cooler water suppores higher dissolved oxygen

Decomposing leaves and detritus contribute to the food chain especially ofaquatic
insects

Insecu falling from branches feed fish and other aquatic life
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Instlate Fish adWildlife FromHmaAit

Potential for human interference with fish and wetland wildlife is reduced

Provide a ComdorTnkng Wetlandc anri Waterco nPt

Wildlife habitats are continuous not fragmented or isolated allowing for migratory habits
ofwetland wildlife

Fxamples ojRegulatedActivities in Upland Review Areas and 7ieir Potential Wetland or
Watercourse Impads

Keep in mind that the substance and significance ofan impact will vary from site to site and maydecrease with increasing distance from the wetland or watercourse

Loss ofstream shading
Increased surface water temperature
Loss offood source for aquatic organisms
Loss of riparian habitaddiminished in stream habitat value
Increased stannwater runoff
Reduced capacity to remove nutrients and other impurities from runoff
Soil erosionsedimentation
Destabilization of stream banks
Increased disturbance ofaquaric and wetland animals
Release ofnutrients bound in the soil
Loss of instream habitat diversiry from windthrown trees and branches

Pavinst

Increased stormwater runoffdischarge
Decreased groundwater recharge reduced stream flow during dry seasons
Nonpoint source ofwater pollution including petroleum products from motor vehicles
Source ofsand and grit from storm water discharges
Disruption offish spawning and 6shegg incubation
Periodic disturbance om maintenance ofstormwater management system
Thermal oading in watercourses

Ecca

Soil erosionsedimentation
Altered surface and roundvater discharge patterns and quantiry

Burcau of WaerManacmcnt
WRDwMGUIDEJRcicv Pagc 7 lunc 1997



Diversion or dewatering ofwetlandwatercourse
Destabilization ofwatercourse channels

Fillin

Diversion ofsurface water drainagedewatenng
Loss of floodwater storage
Increased flooding or flood hazards
Increased stream erosion
Erosion of fill material

Sedimentation

Soil erosiondeposirion
Disturbance ofadjacent fish and wildlife habitats
Increased nonpoint sources ofwater pollution
Fragmentation of wetlandwatercourse habitau

Erosionloss ofmateria into regulated area

Leachingpollutionpotentia
Disturbance of adjacent aquatic habitats
Alterationofriparian habitats
Other impacts similar to filling and consvucting

Removing material

Dischargelloss of material to regulated area

Modification ofriparian habitats
Surface dcainage changes
Other impacu similar to ciearing grubbing or grading

Water qualiry discharge ofroad sandsgrit oils grease
Water quantity 8ow attenuation velocity dissipation
Erosionsedimentation
Assimitation ofpotential pollutanu
Change in receiving stream water temperature
Increase velocity of runoffand decresse travel time to the receiving watercourse

Nuisance flooding
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Deternrining Upland ReviewArea Boundaries

Due to the variability ofConnecticuts landscape features even within the same watershed and the
multipliciry ofregulated activities which may be involved in site development it is not practical to

establish separate upland review area boundary distances jor each category or type of regulated
activity Instead the upland review area should be ofsufficient width to ensure that it will

encompass the acrivities that are most likely to impact or affect the adjacent wedands or

watercourses It is recommended that upland review area boundaries be deIineated using a

uniform distance measured horizontally and perpendicular from the ordinary high water maric ofa
ake pond river or stream or from a wetland soil boundary

The upiand review area width adopted by thc wetlands agencymay be wider or narrower than the
100 foot width recommended by DEP DEP encourages municipal wedands agencies base their
upland review area widths giving due consideration to local landscape factors inctuding the value
or importance of wetland or watercowse resources extent ofexisting land use and if awetland
agency deems it to be practicable on the slope and soils ofthe land to be developed or other
factors

To be enforceable the upiand review areas must be adopted in the towns inland wetlands and
watercourses regulations following the procedures described under section 22a42a of the General
Statutes12 Importantly the uptand review area regulations must be easy to understand by a

property owner and easy to implement by the iniand wetlandsagency should it need to take an

enforcement action as well as by any other interested person

A uniform review area width has the advantage ofsimpiicity over avariable width in that it is
easier to delineate understand and administer The disadvantage ofa variable nonuniform width
uptand review area regulation is that its inherent complexity may make the regulation difficult to

establish and subsequently administer Ordinarily the agency will need a professional staffperson
to deiineate and enforce variable uptand review azea regulations Also citizens may be confused

using avariable approach and disagreements over the actual location on the ground ofthe outer

limit ofthe uptand review area may complicate permit and enforcement proceedings Verification
ofthe upland review area location is particularly important in an enforcement action where the
burden is on the agency to prove that there is a violaaon of its regulations For these reasons the
department urges caution in adopting complex upland review area boundariesegModel Option
III above

While it is desirable for upland review areas to be depicted on the townsofficial inland wetlands
and watercourses map depending on the rype ofreview area adopted actual mapping may not be

necessary provided appropriate narrative description is included in the towns inland wetlands and
watercourses regulations and such provisions are clearly reJerenced on theocia nrap
Wetlands agencyreulations governing wetlands maps and the official wetlands maps themselves
shoudstace chat such wetlands and watercourses maps were prepared for information purposes
only and that the actual character of the land shail overn the agencysjurisdiction thereon The
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official wetlands and watercourses maps shouid also clearly reference or depict all upland review
areas which have been adopted by the agency

There are anumber offacton which should be considered in defining upland review azea
boundaries For unique situations such as with an important bog the boundary ofthe review area
could be set by using an elevation contour encompassing the subject area In addition upland
review areas may be wider or narrower for specified wedands or watercourses For exampte an

upland review azea for asignificant wedand or watercourse habitat or for wetlands and
watercourses locaied in apublic water supply watershed could be set wider than a review area for
wetlands or watercocuses tocated in other less critical azeas

Significant Wetland and Watercourse Raources

All wedands have intrinsic value some wetland areas being more or less ecologicallyvaluable than others But if awetland or watercourse is known to be ecologically
significant or to have acriticat function or value such as in flood control or as habitat for
an endangered species awider more proteciive upland review area may be appropriate
Unique wedand and watercoutse values such as in research education or recreation may
also warraritawider upland reviaw azea

DEP encourages all towns to evaluatc their wetlands resources To ttiat ead DEP offers
training guidance on amethodology for identifying the reiative importance ofthe wetlands
and watercounes in a town or within awatershed See DEP Bulletin 9Methodfor the
Evaluation oflnland Wetlands in Cannecticut 1989 This methodology uses
mathematicai and word expressions to assign relative wetland value uniu WYCn to a

number ofthe common wetland and watercourse functions The following functions are

defined in DEP Bulletin 9

Flood Control

Ecological Integrity
Wildlife Habitat
Fish Habitat

Nuuient Retention and Sediment Trapping
Education Potential

VisualEsthetic Qualiry
Agricultura Potential

Forestry Potential
Water Based Recreation
Groundwater Use Potentiai
Shoreline Anchorin and Dissipation of Erosive Forces
Noceworthiness inciuding public water supply watenheds
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In addition guidance on vemal pools is provided in arecent publication by the
Connecticut Forest Stewardship Program and the University ofConnecticut Cooperative
Extension System rided Identifrcation and Protection of Vernal Poo Wetlands of
Connecticuc Both of the above referenced publications are avaitable from the DEP
Bookstore 79 Elm Street Hartford phone8604243555

Slope

By enlarging the width ofthe upland review area in proporcion to its slope upward from the
wetland or watercourse the wedand agency may have a better opportunity to protect
wedands and watercourses from sedimentation originating from upland construction
activities For example wherevar the minimum 100 foot upIand review area slope exceeds
5regulations could add 5 feei or other reasonabte measure ofreview area distance
horizontally for each 1 increase in slope Thus if the bazic 100 foot wide review azea
has a15 slope upward from the ordinary high water line or wetland soil boundary an

additional SO feet would be added to the horizontal width ofthe upland review area

Sft111 x 10 SOft Similarly where the Iand slopes away downward from the
regulated are eg az in the case ofahiliside seep wedand the width ofthe review area

could be reduced

In general the greater the slope of the land being developed the greater the potential threat
ofdamage to adjacent wetlands and watercounes from erosion and sedimentation
However in practice unless a town already has good townwide topographic mapping
calculating a slope parameter for atownwide map ofthe upland review area boundary
would require considerable professionai engineering expertise

A practical approach to using the slope factor may be for wedand agencies to assert their
jurisdiction casebycseover major construction activities on any steeply sioped areas
located ouuide the upland review area where wedands and watercounes may be threatened
by sedimentation caused by erosion at upiand consuuction sites Such sedimentation is
deemed to be pollution and may be cause for an enfoccement action under the iniand
wetlands statutes see definition of regulated activiry above

Soils

Combined with slope tte type ofsoil found adjacent to wetlands and watercourses is an

imporcant factor in how development may affect adjacent wetlands or watercourses Soil
characteristics such as texture cohesiveness and organic content influence the creation of
rill and gully fortnation as a result of erosion by water In turn this creates a potentiai for
sedimentation ofadjacent wetlands and watercourses The United States Department of
Agriculture Natura Resources Conservation Service has compiled lists of highiy erodible
soil map units which can be located using their published soii surveys While these lists
were compiied primarily foraricuttural applications they may also be useful in rvaluating
the erosion potential from construction activiry
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Also the permeabiliry ofa particular soil the rate at which groundwater travels through a

soil is an importaztconsideration when evaluating the potential for an uptand review azea
to renovate wastewater discharges to the sgound water thaz may subsequently discfiarge to a

wetland or watercourse This may be an important consideration when septic system
leaching fields or storm water infiltration trenches are proposed adjacent to wetlands or

watercourses

For more information on highly erodible soiIs refer to Highly Erodible Soil Map Units of
Connecricut USDANRCS 1986 For more information on soil permeability
characteristics contact your local USDANatural Resource Conservation Service Center
call 8604874011for the center near you Infocmation ongroundwater as it relates to
sewage treatment can be found in Seepage andPollutant Renovation DEP Bulletin 7
and Carrying Capacity ofPublic WaterSupply Watersheds DEP Bulletin 11

Except wizen soils are used to define wedands regulation ofdevelopment based on soil
characteristics is largely aresponsibility ofthe town sanitarian and the planning and zoning
commissionsHowever where highly erodibie soils aze located adjacent to wedands
and watercourses erosion and sedimentation control is especially critical and should also
be addressed by the wetland agency

Upland review area boundaries based on soil characteristics should be depicted as such on

the official inland wetlands and watercourses map for the subject town

Floodplain Limits

The landward boundary ofa mapped floodplain such as deIineated by the 100year flood
mapped by the Naponal Flood Insurance Program has been determined using a theoretical
design flood on the subject watercourse Mapped flood limits have no direct reladon to

the location ofwetlands or smaller watercourses on the floodplain Also the floodplain
boundaries for most small watercourses have not been mapped For these reasons flood
insurance floodplain maps may not reflect arasonabie boundary ofthe upland review area

Urban Areas and Existing Development

Existing deveopment ofthe area surrounding wetlands and watercourses has more liicely
than not aIready had an impact on the upland areas abiiity to protect those resources

Degraded conditions should not be used to justify further degradation The wetlands or

watercourses themselves may have been filled or modified for storm water or flood control
For these reasons any remaining fringe ofundisturbed area between the wetland or

watercourse and existing upland development may be all that there is to buffer adjacent
water resources from furtherderadation from new development In such urban areas

particular attention shouid be given to how storm water discharges are managed so as to
minimize the opportuniry for pollution and alteration ofwetland or watercourse habitats
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New development in urban areas that contain degraded wetlands or watercourses may
provide an opportunity to improve thase degraded resources while mitigating the impact of
the new development This can be accomplished by habitat restorarion or enhancement or

by using storm water management system retrofits that are designed to improve the quality
ofthe storm water discharge

Endnotes

1 This document was prepazed in response to inquiries from municipal wedand commissioners tiie
Rivers Advisory Committee the regulated community and other interested persons for guidance on

implemanting setback and buffer provisions in municipalregulations adopted under Connecticuts
Inland Wedands and Watercourses Act Section 22a42d ofthe Gereeral Statutes directs the departrnent
to provide guidance for the implementation ofSection22a42aofthe General Statutes

2 Over 80ofConnecticutsmunicipal wetiands agencies have regulations governing regulated
activities in areas surrounding wetlands orwatercounes

3 Section 22a42ac2 ofthe General Statutes provides that a wetlands agency may delegate approval
authority fornonsignificant activities proposed in upland review areas to its agent provided such agenthas had DEP training

4 Section 22a42a provides that the wetlands agency has jurisdiction over those activities proposed
in the upland review area which are likeiy to impact or affect wetlands or watercourses In

documenting the necessiry for regulating specific activities conducted in upland review areas it is not
sufficient to merely assert that the activity may impact or affect wetlands or watercourses

5 Contaci DEP for a copy oflnland Wettands and WatercoursesModel Regutations DEPsModel
Regulations provide a comprehensive guide for implementing the InIand Wetlands and Watercourses
Act through municipal wetland agency regulations Mode Regularions is updated as needed to reflect
current legislation

6 Ordinary high water mark means amark on the land caused by the presence and action ofwater
which presence and action is so common and usual and so iong continued in al ordinary years so as to
mark upon the land adistinction between the abutting upland and the watercourse Such mark may be
found by examining the bed and bank ofany watercoune and ascertaining thereon an abrupt change in
the characteristics of soil or vegetation or slope ofthe land This teRnsfould be defined in municipal
wetlands regulations

7 Percentsope is most simply determined by dividing the difference in elevation between two points
by the distance between the pointsieriserun and muitiplying the result by 100 Ifa stope factor is
used in regulations the regulations must provide guidance as to how the slope shoutd be measured in
che field egon shortest straight line transect from any wetland or watercoune boundary to the highest
up gradient point on the fand to be developed number and location oftrnsecu and in recognition that
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the actual slope of the land is not uniform methods for averaging ofslape over asite

8 In implemenang upland review area regulations the wedands agency must be cognizant ofthe uses
sofright provisions ofsection 22a40ofthe General Statutes Under section 22a40 certain activities
are uses of wetland and watercourses as of right or as anonreguIated use Such uses are not reguiated
and do not require a permit from the wetland agency For example subdivision 4 ofsection 22a40a
prescribes that certain uses incidental ta the enjoyment and maintenance ofresidential properry
are permitted as of right such uses shall include maintenance ofexisting structures and landscaping
but shall not include removal or deposition ofsignificant amounts ofmaterial from or onto a wedand or

watercourse or diversion or alteration ofawatercourse Other uses permitted as of right include certain
agriculturat and forGStry uses boat anchorage and mooring certain water campany activities and
maintenanca ofdrainage pipes which predate the regulations Nonreguiated uses include anumber of
conservation and recreational activities Persons proposing such uses should seek confirmation firom
the municipat wedands agency that their proposed projeci does not require apermit

9 DEP has not adopted an upland review area provision for state agency actions because unlike

municipal wedand agencies which have only one opportunity to review a projec DEP has a number of

opportunities during both planning and permitting ofstate agency projects DEP revievrsstate agency
projects under the Environmental Poticy Act Findings of No Significant Impact Environmental Impact
Statements and several permit programs under TiUe 22a and 25 of the General Statutes As partners in
state government state agencies generally act cooperatively to address environmental issues Utilizing
iu technical resources the State strives to apply site specific best management practices during the
different planing and regulatory reviews

10 Depending on the wetland agency upland review area widths range from 25 feet up to 650 feet from
wedand or watercourse boundaries

11 Section 22a41ofthe Intand Wetlands and Watercourses Act established the criteria for decision on

percnit appiications as follows In carrying out the purposes and policies ofsections 22a36to 22a45
inclusive ofthe Connecticut General Statutes including matters relating to regulating licensing and

enforcing ofthe provisions thereof the Agency shall take into consideration all relevant facts and

circumstances including buE not limited to

a the environmenral impact of the proposed regulated activity on wetlands or

watercourses
b the applicantspurpose for and any feasible and prudent altematives to the proposed

regutated activiry which alternatives would cause less or no environmental impact to

wetlands or watercourses

c the relationship between the short term and long term impacu ofthe proposed regulated
activity on wetlands or watercourses and the maintenance and enhancement of longterm
productivity of such wetlands or watercoursGS

d irceversible and irrevievable loss ofwetland or watercourse resources which would be
caused by the proposed regulated activiry inctuding the extent to which such activity
would foreclose a future ability to protect enhance or restore such resources and any

mitigation measures which may be considered as a condition of issuing a permit for such
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activity including but not limited to measures to 1 prevent or minimize pollution or

other environmental damage2 maintain or enhance existing environmental quality or

3 in the following order ofpriority restore enhance and create productive wetland or

watercourse resources
e the character and degree ofinjury to or interference with safety health or the reasonable

use ofproperty which is caused or threatened by the proposed regulated activity and
f impacts ofthe proposed regulated activity on wetlands or watercourses outside the area

for which the activity is proposed and future activities associated with or reasonably
related to the proposed regulated activity which are made inevitable by the proposed
regulated activity and which may have an impact on wetlands or watercourses

Additionally ifthe wetlands agency holds ahearing because it found that the subject activity may have
a significant impact the wetlands agencymay not grant the permit unless it finds that the activity is

acceptable under the criteria listed above and that there is no less environmentally damagingfeasible
and prudent alternative

12 Under Section 22a02ab ofthe General Statutes the wetlands agency must provide the DEP with a

copy ofnotice ofits hearing on proposed regulations and a copy of the proposed regulations no less than
35 days prior to the hearing thereon DEP must review and approve all proposed wetIand agency
regulations except proposed map revisions

13 The methodology described in DEP Bulletin 9 is a resource planning tool intended to be used for
townwide orwatershedwideassessments of wetland resources and is not designed to be used by
applicants or wetlands agencies to evaluate the significance ofthe impact of activities proposed in
permit applications

14 Section 22a329 ofthe General Statues provides that regulations adopted by amunicipality pursuant
to CCSSecs 82and825 shall require that proper provisions be made for soil erosion and sediment
control
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AgCSCy Mission

Ibe mission ofthe Deparuneat ofEnvironmeatal Protection DE is w consaveimpcove and pcotect the natural

tssources aAdeniconmrnt ofthe State ofConnecticut and w do this in a waythst auauaga the sociai and xonomic

development ofConnecticut while presecvingtunatural envirocusentand the life forms its suppoccs in a delicate
intutelated and cocnpiac baiance to the rnd that the state may fulfiU its cesponsibiliry u ttustee ofthe asviromnrnt for

Prrsent aad Cuturegereraaons The DEP achieva its miuion through rsgulation inspxtion enforaemrnt and licensing
piocedures which help control air land and water pollution in ocder to procect health safery and welfarc The Departmrnt
also unprovesand cootdinata the smces rnvironmrntlplans functions aad educational proEuams in cooperaaon with the

federsl regional and local govemmatsother public and pmateorganizztions and concerned individuais while managing
and protecting the tlora and fauna for compatiblc uscs by the citizens of the state


